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Basis of Zoning Power and Limitations
'+ “Police Power”

‘Permissible basis for zoning: i.e. traffic,

congestien property values, nuisance

When a regulation involves the First

Amendment...
— Enhanced judicial scrutiny.
= Not presumed constitutional.

— Generally, no greater regulation than necessary to advance

‘a substantial governmental interest.

 — Need dlear, detailed statement of intent {and record) to
establish the governmental interest, and that this
‘regulation advances the interest,




First Amendment & Land Use

* Regulation of Signs
* Regulation of Adult/Sexually Oriented Uses
* Regulation of Religious Assemblies & Uses

(First Amendment and RLUIPA)

1 Governments “shall make no law respecting an
establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of

! speech, or of the press; or the right of the people
| OAl peaceably to assemble, and to petition the
i Government for a redress of grievances."”

—

Sign Regulations

* 5ign regulation is required — included in the statutory definition of

“"land development regulations” 1

+ Direct, content-based regulation of ideological speech is strictly

scrutinized and rarely upheld. Commercial speech is protected by

intermediate scrutiny, requiring regulation to balance the speech

rights against ather substantlal public interests. Central Hudson Gas

‘and Electric v. Public Service Commission, 447 .S, 557 (1980) (must seak
plamant a sub: | g tal Interest, and directly advi e
rast).
~meet this standard, must have a statement ‘of pur
ablishing gavernment’s interests that justify the regt
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?—

_U_l_lll*n oral speech, signs take up space and may obstruct views, distract matorists, duplaca
:_il’l:’ma_l.{vu uses for land, and pose other problems that legitimately call for regulation. |t Is
‘atcopted that governments may regulate the physical characteristics and locatlons of gigns.

s (oeR heti

and traffic safety

» The main |

for signr
5 Also pl i s

property values, democracy "

' B |

Sign Regulations )

| Regulations of signs are usually acceptable if:
* justified without reference to the content of the signs
1 subject to the law {i.e., content neutral);
* Are narrowly tailored to serve a significant
governmental interest; and
:# Leave open ample alternative channels for
‘communication of the information.
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Content-Based Regulations

| . '-r_n]b\_'lrnlll\a-m\r tlme government makes regulatory distinctions based on the
“content” of the regulated speech, courts will apply a very demanding analysis,
Kpowi i “srict scruting”

*What is content-based regulation of speech?
Do you houe to ook of the messoge to determine whetfier the rile
applies? If 50, coptent-based,
“Ed 1 fi: “for sate” *d| I, i “grand op g o
" sign,

trying to regulate of censor content?f 0, content-based,

K— # It a sign code, on its face, is content-based, its purpose and its justification do not
‘matter. If {t’s content neutral, then the court can consider the justification, hmmm_
‘matives do not ellminate the danger of content based rules being used to cansor |

[ speech Il
» The “need to read” rule adopted by Reed I
o Mt ot lln-gjl out political or noncommercial speech for less favorable treatment.

thin applicable to commercial speech. Commercial speech does not hie the same
protection. Boliti 0f
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. ~Favoring Commercial Speech
- — Must not single out political or noncommercial speech for |€S§
favorable treatment than applicable to commercial speech..
. problematic to have more restrictive
litical campaign s}gns than of rea1 _

I More Issues

'+ Single Family Neighborhoods
~ Must allow noncommercial speech in single family residential
zanes, City of Ladue v. Gilleo, 512 U.5, 3 (1994}, {“Free spasch sign”)
" — Must allow some kinds of commercial speech in shni! famil
‘ :?ff:#fﬂ 1ones. Linmark Assocs, v, Willingsbero Township, 43 tl.&

More Sign Code Traps

‘Pay Attention to Procedures. in addition to substancel
~* Lack of deadlines for decision
| = Unbridled administrative discretion to deny permit U
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“Billboard Shakedown Scheme”

*  Outdoor advertis
government sign mdlnmm
canstitutional defects

* Court strikes down ordinance, then

Reed vs. Town of Gilbert - Unanimous

ous Signs and Free Speech

“+ The court declded in Reed v, Town of Gilliert, Ariz,, that a town ordinance that places’

-different limits on polltical, ideological and directlonal signs violates the First Amendment. |
= 9.0, Decided lune 18
~« The justices agreed on the bottom line but not the rationale. Six flistices said lheoﬁhm
‘Wwas subject 1o the most searching form of judiclal review, strict scrutiny, and that it could
ot suryive It Three justices agreed that the ordinance must faII but said the wt
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Election Signs

=~ oNonpolilical, non-
" ideological, non- " . .
commgercial evre]nl signs: o Political lemporary signs: 32 sq. ff. (in
6sautt ) nonresidenlial zones}
o Maximum duration: 12 © Maximum duralion: 60 days before
hours before, uniil ] hour and 15 days afler etections

R alfer lha event > In ROW

(R msreCrrmimerc <3 eaatenon itrekalind o o
election}

oldeolagical signs could be larger (i.e. 20 sq.
ft.) than “qudlifying event” signs, but not as
big as political signs in a norresicential
zone

oThey could be displayed for an uniimited
period of time.

oHowever, they couldn't be displayed in the
right-of-way like event signs and election
signs
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preme Court decision on sign law for over 20 years.
Td\ﬁm of Gilbert prohibited outdoor signs without a permit except for 23 mmm
| N, ﬂvlng banners) and 3 relevant categonss kleoiagml

during election season; and “te, m;vdmloml dcm'-— |
Ira{m. 12 hours before and 1 hour after,

'hmmofc‘ummw.mma the faliowing wolid not b+ Content based”, mmﬂw

i Muat allew sach “parcer” ta haye sgn), .
mmmamm These do not descriminate based o toc/ubject bl

mhwmmm-mmwwummuam 'ﬂm!mﬁnw
i Agech. Reed court racegnteed iat the Geainment miutt sisak and bs not regulated the




 # Here Gilbert's distinctions do not piass strict scrutiny, Intermediate scruting, of the !
laugh test.

|
~# (Concurrence: The Town offered no coherent justification for restricting the site of |
-directional 1igns to 6 square feet while allowing other signs to reach 20 square feat, ”

# Commarcial/Non-Commerclal. Reed didn’t overrule prior cases allowlng
‘eommerclalfnon-commercial distinction— Constitution provides less protection 16
~commercial speech,

# May be wishful thinking to write off Reed as only addressing non-cammarcial
speech.
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Walker |

* The Confederate Flag and Free Speech |

|+ The court decided In Walker . Texas Division, Sons of Canfederate Vetaransthat
i Texas was free to reject specialty licanse plates bearing the Confederate battle ﬂl‘.
i 5.4 Decided June 18 )
|+ Ninp states, some under court order, had let drivers choose specialty license plates ]
fel!urihglhe Confiederate flag and honoring the Sons of Confederate Veterans,

fch says it sueks 10 colubrate Southern heritage. But Texas refused to dliow the

i the flag was offensi
dm !he mmarwmdu dupmmm rujmm the

Sovernment Speech;

# When government speaks, it is not barred by the Free Speech Clause from
determining the content of what it says. Government cannot function unless it fas
fruedom to select the messages it wants to convey.

# Toxas "has elfectively controlled the messages by exercising final appmalauumru\l
aver their selection”

::h Regulated in Manual on Uniform Traffic Devices

= NEcessary to ldentify property—"high voltage”
- Mucqsnr\r!mmplumenl Stata laws—post “no trespassing™
i nslgns and bilish

I

.'L Anyane linchiding candldate for office or billboard g0 being 3 facisl chall to the code, |

T lndummmnruw‘l'ees.rolunlummah«lm-mmmlﬂmmusmhmnﬂ
dued.

3. KET! Do not tequice that additional temparary signage be used for the purpose It Is designed for.
u:inll'uwo Iit's comeerelal Iamruww

|
s w0l vatiel. [
ém with mmunl speech - Can define government sign to Include signs that are equirid 008 J|
placed ernment either difectly or to enforce a praperty owner s rights. i

ath 6 judgges wolld still upheld the dneitefoli-site distinction.
mpartant = Ligt any past litigation, polnt to Clearwater pictures of ransfon
mmvm‘,(’wuhnmm Plan policies. Enur all wdammmnmumﬂ-

Balective enforcement can ifve (e to lsbilty, Consider vour appelite
lin thete rules. 3 ]
Ve ey

SIHRY T 4100
OOV T

fas
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I apply it unifo

further the
Vign code of ate at least sutf) ]

[ @ the stated purpase, Ii__ 1
nhtpmm%‘?mm‘,mmm Grand igns” nuilify that ftic inere
L

s to be Targer than
mnt undetmining its general intarest in reducing driver distraction?

auiuémua_hw youdifferentiats among butliness types. No “toeaker based”

sk ghing.
itiority to orie typa of Blsiness of to non-prafits. For cxample, mm«mmwmmm
! mwwmmmwtmlmmmmwm

skcing and dicing of tign categorinh
Exempt signs based an activity an site, not sign content or spraker

Pratect the nght af way and sl public proparty by a complete Ban on mmulyplmdwm. Based on
A govatnmant speech doctrine, you have broad discretion,
1 = Dina't open your rght of way Lo any signs of you're

wh.lmmhmspu:h

{nxicl devh

from Wi sign

wmmwrwm cantral devices are In the
rd do not Hamper aesthati

- ‘“ aver roads extept wh

fpoml‘orlhamnt.

- Irmmunnmahﬂm«\wmlmm

whayld
i umnuotmrwmml

and i i

signs are alllued to the ground o w.ll,wlmnl'mmiwrl
 not. Thay are made of dilferent material

wllow & numiber of temparary signs and laow lumens lights from Dec | to Jan 10, lwmlbl
nnm!l Theh place overall limit on the mrnberathma spacing restriction.
iy aay all §rvs Mmust De & certan siee

Coulid require anyonse displaying a temporary mn:emmm 1o tegiter enline with the
anm. _

Aign on all At all times, and ihan one per candidate and per
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Example of Temporary Signs Table

AITEILL LSBTV IO 10N
[MPOMAY SRS N ALL

e fidstin s i

‘w Bast and least risk = each parcel bs allowed _ square feet of noncommercial signage for & perion
m} 1o exeed %0 dayifvear.
iifiicilt to entorce and doein't sccompliah all abjectiver

. anmndeﬁnewumﬂmlomwllvonmm
* Nottepted by courts; t btas; any category reg ik

Election Signs. all refs o Finin codi, 06 not inelune i
 definition of puﬂlﬂlugﬂ' 1t & go does not want af pql]llﬂlml’
td limit the number of temp:

4. Can't ba limited to “alectians”.
b s period of “nancommerelsl speach atiarchy”.

. -- Don't exempt “for sale” signs based on content.
= Could conceivably leave a definition/category of real estate sign, but deflneitas
a sign on real estate offered for sale, and allow it to say “Nuke the Whales.”

'-l_l_l;.sg,mkyﬁ. —Make exception for signs on property where construction is on-

/: Open House Signs. Hard to legalize without tying it to time open house occurs.
Could tie it to permit (within 7 days) or an “event”

¢ : stice Thomas says property ID signs “might” survive strict scrutiny
011 -'No mention of content, Every parce! gets 1 additional slgn < 36 5q. in.

12



1. rnstinanl Hom
¥ [ gty prisvice e
* CRhgeaes hive b ol divecisal viged the fasie an obligr Boncodsercil sijm.
* Wirky o 4Rt suppent pbilie safaty seasons.
= Fimphs s far 11 ot din't wani peogle £0 el ol

. ! F A i cdl,
apphy tor & 1 iley b disr 3 el b il

T “Anyane can bring a faclal challenge and recover attorneys’ fees. Could invalidate-
~wiitire sign code, If you can amend before lawsuit, then no attorney’s fees.

2. Businesses usually ook to the bottom line when considering whether ftigation will
benetit them, but not for profits like churches are often represented by pro bono lagal
“eaunsnl and will spend time and money to preserve First Amendmant rights.

rhaps the Florida Cons ntee of
3t Ho Justily some cantent biased regulation

v

Each sign code will reflict a risk analyss,
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